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THE STATE OF NEW HAMPSIHIRE

CARROLL COUNTY | * SUPERIOR COURT

Kathleen M. Guckert, Trustee of Guckert N
V.
Town of Freedom

. : ' Docket No.: 07-E-059

| ORDER
The petitioner, Kathleen M. Guckert the Trustee of Guckert N.H., appeals the
deoisioﬁ of the Town ‘cf Fréedom Zoning Board of Adjustment (“the ZBA™) denying the
petitioner’s motion for rehearing, which challenged the ZBA’s gfanting a speéial
exception to tﬂe Ossipee _La\d«:c-;‘1\/Iz|;1:i1:mT (“the‘Marina”). The Town objects. The Ma.rina.'
~did not intervene. Omn August 28 an& 29, 2007, the court held a hearing on this matter' and
conducted a view. After review of lthe parties’ arguments and the applicable Iaﬁr, the
court finds and rules as follows.
| . The following background facts are taken from the certified record (“CR”) The
court addmonally incorporates herein the facts from the court’ s (O’Neill, I ) order dated
December 24, 2003, Ossipee Lake Marina is the owner of Lots 31 and 41! as shown on
the Ossipee Tax Map, (CR at 3). In 1997, the ZBA“gTauted the Marina a special
exception to _cdnstruct.two butldings for inside boat storage with a variety of conditions.
The relevant condition provided a: “Limit of 225 bﬂats inside and 10% additional boats

and trailers on all 6 marina lots.” (CR at 103) (“the 1997 decision™).

! Merged Parcels 31-41,41-1, and 41-2, 41-3, ang 4.
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| By letter dated Qotober 13, 2001, the Selectmen informed the Marina of several

decisions that had made regarding the status of the Marina property. (Qssipee Realty

ngp. v. Town of Freedom Zoning Board of Adjustment et al.. Caﬁoll County, No. 02-E-
0104 (Dec, 24, 2003) (Drder,'O’Neﬂ, J.) at 10). TIn relevant part, the leiter included an
advisement that the zoning officer would be mvestigating allegations that the Marina waa
not in compliance with the five conditic;ns itnposed by the ZBA in the 1997 decision. Id.
In 2002, the Marina applicd to the ZRA for a épecial exception under Articls 2,
Section 304.6.2, as well as Sections 304.6.3 and 304.6 5, of the zoning ordinance in an
aftermnpt to acquire special exception status 1';0r the entire marj;tla. The application
included, among other things, an.increase in the‘pre-existing marina use to include the
boat storage caijacity of Lot 22 for a total of 66 boat slips, 53 in/out boating season dry
| stofag‘é, 54, 520 sq: fi. of inside winter storage and designate areas for outside winter
stgrage. (Id at 12) In May, 2002, the ZBA denied the Marina’s application. ‘The ’
applicatioﬁ wis denied in part, BéCause the ZBA ruled that the outside boat storage in the
propos.ed‘plan violated the Iimit_atlion on outside boat storage imposed by ‘tht';.: 1997
decision. (Answer of Resp’t Town of Freedom ZBA 1 5).‘
lIn. June 2002, the Marina submitted fo the ZBA a motion for rehearing addressing
the denfal of the special exception, three applications for special exceptions and an
application for a variance. (Order épt 13). l.The ZBA considered, among other things, the
‘I\I/Iarjna’s appeal of adnﬁpistrative decisions requesting the ZBA reverse the Selectmen"s
interpretation that the 1997 decision granted"the Marina approval for two inside boat

storage buildings with 10% outside boat storage. The ZBA unanimously upheld the
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Selectinen’s decision and denied the Mam:las appeal, reasoning that the Man'ﬁa
6riginally requested two boat stdrage buildings. (E. at 14-16).

In July 2002, “the Marina filed a Motion for Rehearing of the ZBA’s decision
regardmg the Mm’na’s Appeal of the Selectmen’s Administrative Decision, which denied
the Marina outside boat storage for mote than 23 boats.” (Id. at 17). The ZBA
unanimously denied the request. “The ZBA denied the Marina’s Motion for Rehearing
finding there was no new. evidence presented by the Magina.” (Id. at 17).

Subsequently, thg Marna apnealed the ZBA’s decision to this court. The Marina
appealed, among other things, the Seleétmen*s enforcement of the conditiéns imposed on
the Marina by the 1997 decision allowing only “[tJen percent ﬁdditiunal boats or trailersl '
outside on all six Marina lots.” The court issued a ruling dated December 24, 2003, in
which it upheld the decisions of the ZBA both as to the denial of marina. special
exception status, and as to the limitation of outside boat storage. In rendering its decision
the cowrt stated, “Wlﬁle ackno:wlecll ging the intent of the 1997 ZBA was unclear, and aft::r
considering all issucé presented to it, the ZBA upheld the Selectmen’s interpreta;tiozl of
the 1997 ZBA Decision, denying the Marina’s appeal of that decision. The Court finds
this evidence is Su.fficiex;t to support the Saleéhnen’s and the ZBA’s interpretation of the
1997 ZBA Decision.” (Id. at 38).

On September 15, 2006, the Manna filed an application for special cheption with
the ZBA. (CR at 3). The applicainH ?equested, in relevant part: “To approve the
construction of a fence as shown on the plan submitted herewith and incofporated herein
and modify the Spectal Exception g,;ran.ted Oétbbcr 9, 1997 to allow unlimited outside

storage of boats and' trailers within the fenced in area.” (CR at 3 & 103) (citation
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| omiited). The ZBA held three public hearings and granted the application on January 23,

2007, (CR at 96-99, 107-100, & 153-157). |

The petitioner asserts that the ZBA acted unlawfully and the decision was
unreasonable. First, the petitioner argués the ZBA never should have reached the meﬁts
of a subsequent application for S‘ubstantiﬁlly‘ the same use without first finding that a -
material change of circumstances affecting the merits of the prior application has
occurred since the prior demial. Second, the petitioner contends that the ZBA erred in
granting a special exception to a nonconforming marina applicant. Finally, the petitioner
atgues that the granting of aﬁproval of unlimited boat storage was ap Impermissible
éxpansion of a nonconforming use. The Town obj eots, asseriing that this application for
a special cxception was not substantially the same as any prior application or request filed
by the Marina. Second, that the Marina’s property does q_uahfy for a special excePtmn
Fmally,, that the Marina’s apphcatmn did not seck an 1mpenn1531b1e expansion of 1
nonconforming use.

RSA 6776 provides, in pertinent part:

In an appeal to the ccmﬂ the burden of proof shall be upon
the party seeking to set aside any order or decision of the

zomng board of adjustment . . . to show that the order or
decision is unlawfal or umeasonablc:. All findings of the
zoning board of adjustment . . . upon all questions of fact

properly before the court shall be prima facie lawful and
reasonable. The order or decision appealed from shall not
be set aside or vacated, except for errors of law, unless the
court is persuaded by the balance of probabilities, on the
evidence before it, that said order or decision ig
unteasonable.

(1996).



NOV.16.2007 13:33 6034471118 MELENDY LEE #1548 P.OO6 /00O

The court’s review “is not to determine whether it agrees with the zoning board of
adiustment’s findings, but to determine whether there is evidence upon which they could
have been reasonably based. The court thus may not review the evidence de nove.”

Chester Rod ‘& Gun Club. Inc. v. Town of Chester, 152 N.H. 577, 583 (2005) (quotations

. and citation omitted).

The court ﬁrst' addresses the petitioner’s assértion that the ZBA’s deciéion to
modify the 1997 limitation on outside baaf storage was illegal because the ZBA néver
should have reached the merits of the new app]ication. Specifically, the petitioner asserts
that the qﬁestion of thé pernmssibility of unlimited outside boat storage has beenl before
the ZBA three times and therefore the ZBA needed to find cither that there was a material
change of circumstances affecting the merits of the application, or that the application 1s
for a use that materially differé in nature and degree from former applications.- First, the
issué of outside storage was in front of the ZBA as a condition of grantiﬁg the special
exception for the éonstxuction of two boat storage buildings, the ZRA impose;d'a‘ s'peciﬁc
limitation on outside boat storage. ‘Second, the ZBA denied app'roval of granting the

. Manna special exception status, speciﬁ_c_ally because the proposal mcluded a plan for
unlimited olutside boat storage. ' Third, the Select;nen, when reacting to the Marina’s
outside bc';saf storage practices that violate the 1997 ]imitati?n, directed the Maﬁna to limit
its éutside ant storage to nventj-three boats. The Selectmen’s decision was upheld by
the ZBA when it heard the Marina’s appeal of the Selectmen’s ‘en'forcement action.

“When a ma‘terial change of circumstanccs‘affecting the merits of the app]_icatidn

“has not occurred or the application is not for a uge that matenally differs in nature and

degree from its predecessor, the board of adjustment may not lawfully reach the merits of |
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the petition.” Fisher v. City of Dover, 120 N.H. 187, 190 (1980). “If it were otherwise,
there would e mo finality to proceedings before the [ZBA], the integrity éf the zoning
plan would be threatened, and undue burden would be placed on property owners secking
to uphold the zoning plan.” Id. | | .

- “The burden of proving 2 material change of circﬁmstances before the [ZBA] lies
on the party seeking the variance.” Id. (citation omitted). “The determination of whether
changed circumstances exiét Is a qﬁeéticm of fact which necessitates a congideration of
the circumstances which cxiétgd at the time of the prior denial™ Id. at 190-91 (quotation
and ciation oﬁi‘tted). “Resolution of this issue musf be made in the first instance, by the '
[ZBA]. On appeal all ﬁndiﬁgs of the [ZBA] are prima facie lawful and reﬁsonable.” Id.
at 191 (citing RSA 31:78)7 | |
.. JTuitially, the cowrt assumes the ZBA found that the 1997, 2002, and 2006

.applications were not the same because the ZBA wex;t' on to grant the application without
addreséing'whether there was a change of circumstance, or if the application 1s materially
differént in nature and degree from their predecessors. Evidence of the ZBA’s. treai‘rnelnt
of the applications as‘ different may be found in the fqllowiﬁg inte:fchange at the hearing:

Ned Hatfield, Freedom regident and Zoning Qfficer, .askcd‘ |
why the ZBA is being asked to review the same request.
- Attorney Malia stated that this is not a repeat request as

the fence idea has never been submitted and it is the
proper way to submit this request. -

(CR at 98) (erﬁphasis supﬁlied). After this interchﬁnge, and duning the next continued
hearing, the ZBA approved the Marﬁ;a"s appiication. The petitioners bear the 'bu:d.en of
proof and the court may set as@de the ZBA's deciéion if, after reviewing all of the
evidence, it appears that the ZBA’s decision to treat the 2006 apﬁlication as different was

unlawful or unreasonable. See Fisher, 120 N.H. at 191,

&
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The 1997 speéial exception appliéatioa requested perpission to build tWo boat
storage sheds énab]jng the inside storage on the property. This application was granted
subject to conditiohs. The main, and most rélevant conditibn limited the number of.
insli_dt: bdafs to 225, allowing for 10% additional boat storage outside.

“In its 2002 application the Marina specifically sought, in part;

A desigpated area for outside storage inside the “courtyard”

- of the winter storage buildings. The area is screened
from the outside by the buildings and the lattice work
gate as shown in the plan. It is anticipated that limiting
outside winter storage to designated areas screened from
public view will also be superior for enforcement purposes
of a boat count. '

Pi’s Tnal Mem at 3 (citing Cooper Mem. dated March 25, 2002; see also Answer of
Rsp’t Town of Freedom Zoning Board of Adjustment at Y 3: “The ZBA admits that in
2002 the Marina filed an application of a special cxcejption, but denies that the quotation
» ;:[refexenced' above] ... was an ‘integral part’ of the application.”) (emphasis supplied)).
Then, on September 15, 2006, the Marina filed an application with the ZBA for
. special exception that is the basis of this appeal. (CR at 3).. The application described the
purpose of the special exéeptioh in relevant part:
To approve the construction of a fence as shown on the
plan submitted -herewith and incorporated herein (See
Article 3, Section 309.1, C and F) and modify the Special
Exception granted October 9, 1997 to allow unlimited
outside storage of boats and trailers withig the fenced in
area.
(CR at 3) (emphasis supplied).
The court finds, based on the halance of the pfobabilities, that the ecurrent

application is not for a usc that materially differs in nature and degree from its

predecessor, and the ZBA’s determination that the applications were different was
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| nnreasonable, lCmnsequenﬂy, because the applications were substantially the same, the
ZBA could not lawfully reach the merits of the petition.

In light of the fulings made herein, the court declines to addreés the remaining
arguments,  Accordingly, the ZBA’s ,decision reaching the merits of thc Marina’s
application for unlimited boat storage and granting the special exception is reversed.

S0 Ordered.

Date E J Fitzgerald, 11

Presifling Justice
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